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INFO ALL EC CAPITALS 
AMEMBASSY PARIS 
USMISSION GENEVA 

UNCLAS BRUSSELS 07923 

USEEC 

PASS AGRICULTURE ELECTRONICALLY 
GENEVA ALSO EOR USMTN 
PARIS ALSO FOR USOECD 

E.O. 11652: N/A 
TAGS: EAGR, EEC 

SUBJ: EUROPEAN COURT OF JUSTICE (ECJ) RULES NFDM 
COMPULSORY PURCHASE SCHEME ILLEGAL 

REE: EC BRUSSELS 5823 

1 . ON JULY 5, THE ECJ RULED THAT THE NFDM COMPULSORY 
PURCHASE SCHEME, PUT INTO EFFECT BY THE COMMUNITY IN THE 
PERIOD MARCH - OCTOBER 1976, WAS ILLEGAL. THUS, THE ECJ 
FOLLOWED THE RECOMMENDATION OE THE ADVOCATE GENERAL 
(REETEL). ESSENTIALLY THE COURT FOUND THE SCHEME TO BE 
IN VIOLATION OF ARTICLE 40 (3) OF THE TREATY OF ROME, 

WHICH STATES THAT EC COUNCIL REGULATIONS "SHALL BE LIMITED 
TO PURSUIT OF THE OBJECTIVES SET OUT IN ARTICLE 39 AND 
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SHALL EXCLUDE ANY DISCRIMINATION BETWEEN PRODUCERS OR 
CONSUMERS WITHIN THE COMMUNITY". THE COURT STATED THAT A 
PURCHASE OBLIGATION AT SUCH A DISPROPORTIONATELY HIGH 
PRICE (3 TIMES ITS EEED VALUE) CONSTITUTED A DISCRIMINA- 
TORY DIVISION OE BURDENS BETWEEN VARIOUS AGRICULTURAL 
SECTORS. MOREOVER, THE PURCHASE OBLIGATION WAS NOT NECES- 
SARY TO ACHIEVE THE ENVISAGED GOAL OE DISPOSAL OF NFDM 
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STOCKS. CONSEQUENTLY, THE SCHEME COULD NOT BE JUSTIEIED 
WITHIN THE ERAMEWORK OE THE REALIZATION OF THE GOALS OF 
THE COMMON AGRICULTURAL POLICY. 

2. IN ITS SUPPORTING ARGUMENT, THE COURT MADE A NUMBER 
OF INTERESTING POINTS. THE FRED VALUE OF NFDM WAS SAID 
TO BE COMPARABLE TO THAT OF SOYA - THE PRICE OF WHICH 
RANGED FROM 13.30 TO 20.40 U.A./lOO . AND AVERAGED 

18 U.A./100 KG DURING THE PERIOD OF OPERATION OF THE COM- 
PULSORY PURCHASE SCHEME. THIS PRICE WAS COMPARED WITH THE 
OBLIGATORY PURCHASE PRICE OF 52.16 U.A./lOO KG PLUS DENA- 
TURING COSTS OF 3 U.A./100 KG, LEADING THE COURT TO CON- 
CLUDE THAT THE PRICE CHARGED FOR NFDM WAS APPROXIMATELY 
TRIPLE ITS FEED VALUE. THE COURT ALSO NOTED THAT THE 
SCHEME MADE NO PROVISION FOR THE RECUPERATION OF THE HIGHER 
FEED COSTS TO LIVESTOCK PRODUCERS, IN PARTICULAR PIG 
AND POULTRY PRODUCERS, ENGENDERED BY THE SCHEME. 

3. THE ECI HAS UNDER CONSIDERATION SOME EIGHT SEPARATE 
COURT CASES INVOLVING THE COMPULSORY PURCHASE SCHEME. FOUR 
OF THESE INVOLVED REQUESTS FOR INTERPRETATIONS OF COMMUNITY 
LAW BY DUTCH AND GERMAN NATIONAL COURTS UNDER THE PROVI- 
SIONS OF ARTICLE 177 OF THE TREATY OF ROME. THE OTHER FOUR 
CASES WERE BROUGHT DIRECTLY TO THE ECJ BY GERMAN FIRMS 
SEEKING DAMAGES UNDER THE PROVISIONS OF ARTICLE 215 OF THE 
ROME TREATY. THE COURT'S DECISION CONCERNS ONLY THE FOUR 
UNCLASSIFIED 

UNCLASSIFIED 

PAGE 03 BRUSSE 07923 131421Z 

REQUESTS FOR THE INTERPRATION OF COMMUNITY LAW. THESE 
CASES (AND ANY SUBSEQUENT DAMAGE SUITS) WILL NOW BE OFFI- 
CIALLY SETTLED IN THE NATIONAL COURTS. DECISION ON THE 
DAMAGE CASES UNDER ARTICLE 215 HAS BEEN DEFERRED UNTIL 
LATE SEPTEMBER . NONETHELESS, SINCE THE COURT HAS DETER- 
MINED THE COMPULSORY PURCHASE SCHEME TO BE ILLEGAL IT 
WOULD APPEAR THAT THE FIRMS IN QUESTION WOULD BE ELIGIBLE 
FOR THE AWARD OF DAMAGES CAUSED BY THE REGULATION. - 
PARTICULARLY IN VIEW OF THE ECJ'S EMPHASIS ON THE DISPROPOR- 
TIONATELY HIGH COST OF NFDM. THE COURT'S DECISION IS 
EXPECTED TO OPEN THE GATE TO A WAVE OF DAMAGE SUITS. THESE 
SUITS MAY PURSUED IN THE NATIONAL COURTS OR DIRECTLY 
WITH THE ECJ UNDER THE PROVISIONS OF ARTICLE 215. 

4. AS THE COMPULSORY PURCHASE SCHEME HAS ALREADY BEEN TERMI- 
NATED, THE ECJ FINDING OF ILLEGALITY WILL HAVE NO DIRECT 
POLICY IMPLICATIONS. HOWEVER, AS NOTED IN THE REFTEL, 

THIS DECISION SHOULD MAKE THE COMMISSION AND THE COUNCIL 
CONSIDERABLY MORE CAUTIOUS IN THE FUTURE DEVELOPMENT OF 
AGRICULTURAL POLICY. 

5. COPIES OF THE ECJ DECISION, WHICH AS YET IS AVAIT.A- 
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BLE ONLY IN FRENCH, HAVE BEEN SENT TO ERNEST KOENIG, US 
MISSION GENEVA, AND RICHARD SCHROETER, FAS, WASHINGTON. 

THE ENGLISH VERSION WILL BE TRANSMITTED BY AIRGRAM AS 
SOON AS IT IS PUBLISHED. HINTON 


UNCLASSIFIED 


NNN 


Margaret P. Grafeid Deciassified/Reieased US Department of State EO Systematic Review 22 May 2009 



Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 22 May 2009 


Message Attributes 


Automatic Decaptioning: X 
Capture Date: 01 -Jan-1 994 12:00:00 am 
Channei indicators: n/a 
Current Classification: UNCLASSIFIED 

Concepts: POLICIES, GOVERNMENT PROCUREMENT, COURTS, COURT DECISIONS, NONFAT DRIED MILK 

Control Number: n/a 
Copy: SINGLE 

Sent Date: 13-Jul-1977 12:00:00 am 
Decaption Date: 01 -Jan-1 960 12:00:00 am 

Decaption Note: 

Disposition Action: n/a 
Disposition Approved on Date: 

Disposition Case Number: n/a 
Disposition Comment: 

Disposition Date: 01 -Jan-1 960 12:00:00 am 
Disposition Event: 

Disposition History: n/a 
Disposition Reason: 

Disposition Remarks: 

Document Number: 1977BRUSSE07923 

Document Source: CORE 

Document Unique ID: 00 

Drafter: n/a 

Enclosure: n/a 

Executive Order: N/A 

Errors: N/A 

Expiration: 

Film Number: D770249-0616 

Format: TEL 

From: BRUSSELS USEEC 

Handling Restrictions: n/a 
Image Path: 

ISecure: 1 

Legacy Key: Iink1977/newtext/t19770764/aaaacdcr.tel 

Line Count: 120 
Litigation Code IDs: 

Litigation Codes: 

Litigation History: 

Locator: TEXT ON-LINE, ON MICROFILM 
Message ID: 5f03586c-c288-dd11-92da-001cc4696bcc 
Office: ACTION 10 

Original Classification: UNCLASSIFIED 
Original Handling Restrictions: n/a 
Original Previous Classification: n/a 
Original Previous Handling Restrictions: n/a 
Page Count: 3 

Previous Channel Indicators: n/a 
Previous Classification: n/a 
Previous Handling Restrictions: n/a 
Reference: 77 EC BRUSSELS 5823 
Retention: 0 

Review Action: RELEASED, APPROVED 
Review Content Flags: 

Review Date: 28-Dec-2004 12:00:00 am 
Review Event: 

Review Exemptions: n/a 
Review Media Identifier: 

Review Release Date: n/a 
Review Release Event: n/a 
Review Transfer Date: 

Review Withdrawn Fields: n/a 
SAS ID: 1882098 
Secure: OPEN 
Status: NATIVE 

Subject: EUROPEAN COURT OF JUSTICE (ECJ) RULES NFDM COMPULSORY PURCHASE SCHEME ILLEGAL 
TAGS: EAGR, EEC, ECJ 
To: STATE 
Type: TE 

vdkvgwkey: odbc://SAS/SAS.dbo.SAS_Docs/5f03586c-c288-dd1 1 -92da-001 cc4696bcc 
Review Markings: 

Margaret P. Grafeld 
Declassified/Released 
US Department of State 
EO Systematic Review 
22 May 2009 

Markings: Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 22 May 2009 


Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 22 May 2009 



